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abstract

The question of how to produce ‘global public goods’ in a world of sovereign

states with divergent norms and preferences, reflecting differences in

economic development levels, is increasingly on the international policy

agenda. This is an issue not only for political decision-making but also for

judicial interpretation of existing international agreements. This article

analyzes this fundamental question in the context of the Agreement on

Trade-Related Aspects of Intellectual Property Rights (TRIPS) of the World

Trade Organization (WTO), with particular emphasis on patent protection

for pharmaceutical products. The TRIPS Agreement’s provisions raise

concerns over at least three public (or quasi-public) goods in this area: the

generation of new knowledge, the provision of public health, and the

maintenance of rules fostering open trade and competition. WTO judicial

panels charged with resolving disputes regarding medicines patents must

determine whether to defer to national sovereignty, multilateral negotiations,

or their own interpretations in balancing among these objectives. Thus,

questions of ‘who participates’ and ‘who decides’ will be critical in this

determination. The article notes structural weaknesses in the ability of

developing countries to participate meaningfully in this process and offers

suggestions for making their participation more meaningful so as to protect

their interests.
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introduction

Policy analysts increasingly pose the question of how to produce ‘global

public goods’ in a world of sovereign states governing constituencies with

divergent norms, preferences, and priorities that reflect gaping differences in

levels of economic development.1 They pose this challenge in the context of

increasing world population, complexity, and interdependence, and limited

(if not decreasing) social solidarity.2 The question raises issues of not only

political decision-making, but also judicial interpretation of existing interna-

tional agreements.3 This article examines the choices that judicial panels face

in recognizing public goods, in juxtaposition to private rights, when they

address the issue of pharmaceutical patent protection under the Agreement

on Trade-Related Aspects of Intellectual Property Rights (the ‘TRIPS

Agreement’). The TRIPS Agreement addresses concerns over at least three

public (or quasi-public) goods: the generation of knowledge, the facilitation of

‘undistorted’ trade, and the protection of public health. This article addresses

how a judicial panel of the World Trade Organization (‘WTO’), when hearing

a dispute over pharmaceutical patent protection, implicitly must allocate and

thereby shape decision-making concerning the appropriate balancing of these

public goods concerns among national and international political, judicial,

and market processes.

After defining the concept of ‘public goods’, Part I raises three challenges

that WTO judicial panels face if they are to recognize public goods under the

TRIPS Agreement. Most importantly, it raises the dilemma of conflicts

among public goods, and, in consequence, the central importance of

participation in the framing of the issues. Part II, after providing an overview

of the relevant provisions of the TRIPS Agreement, shows how WTO dispute

settlement panels effectively allocate decision-making over the appropriate

balance among competing public goods to national or international political

processes, the marketplace, or themselves. Part III examines the structural

biases that most developing countries face in advancing their concerns under

the WTO’s dispute settlement system, thereby potentially skewing the

framing of the issues. Part IV sets forth strategies that developing countries

could deploy to enhance their ability to participate in the shaping of

1 See, e.g., Kaul et al. (eds), Providing Global Public Goods: Managing Globalization (2003); and Inge

Kaul, Isabelle Grunberg and Marc A. Stern (eds), Global Public Goods: International Cooperation in the

21st Century (1999) [hereinafter Global Public Goods]; ‘The Health of Nations’, The Economist (22

December 2001) (citing a report by the Commission on Macroeconomics and Health, set up by the

World Health Organization).
2 With global tensions rising in light of the US government’s ‘war on terrorism’, global social solidarity

may well be in decline. As regards declining civic engagement within the United States, see Robert

Putnam, Bowling Alone: The Collapse and Revival of American Community (2000).
3 See, e.g., ‘Recognition of Public Goods in WTO Dispute Settlement’, conference papers to be

published in Keith E. Maskus and J. H. Reichman (eds), International Public Goods and Transfer of

Technology under a Globalized Intellectual Property Regime (forthcoming 2004).
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understandings and priorities concerning the public goods at stake, and, in

the process, ensuring a space for implementing intellectual property regimes

in a manner appropriate to their needs.

i. making choices between the production of competing

public goods

Under the classic definition, public goods are distinguished from private

goods in two respects. First, public goods are non-excludable in their benefits

so that they cannot be withheld practicably from one individual without

withholding them from others. Second, they are non-rivalrous in their

consumption so that their consumption by one individual does not diminish

their availability.4 National defense is a classic public good that requires

government funding because of collective action and free rider problems were

production left to the private market. This two-fold ‘publicness’ of a good,

however, typically lies along a continuum, so that goods may combine public

and private attributes, complicating the assessment of how to generate them.

Economists often refer to goods that do not fully meet the two criteria, but

have significant public attributes, as ‘impure’ public goods.

This section makes three central points concerning the production of public

goods in the context of the debate over pharmaceutical patent protection

under the TRIPS Agreement. First, the key problem with public goods is how to

produce them, in particular in light of free rider problems. If public goods are

non-excludable, then why would a private party ever invest in their

production? The simple solution is to rely on the state for their production.

For example, public grants, such as through the National Science Foundation

and the National Institute for Health, can finance basic research that

otherwise would not be funded sufficiently through the private market.

However, production by the state is beset by tradeoffs, ranging from

bureaucratic inefficiencies (shirking) to political corruption (stealing, pork

barrel projects, logrolling, and disinformation). An alternative for the

production of public goods is to tie their production to private goods, as

through the recognition of private rights that generate positive externalities.

For example, knowledge and technological development can be viewed as

public goods generated through the recognition and enforcement of private

patent rights, provided that the invention is published in a public registry and

the rights are limited in scope and time. However, the granting of private

rights also gives rise to strategic behavior, as when private actors threaten

litigation to chill research and productive activity of competitors.5 There are

4 See Richard Cornes and Todd Sandler, The Theory of Externalities, Public Goods and Club Goods

(Cambridge University Press, 1986); and Paul Samuelson, ‘Pure Theory of Public Expenditure and

Taxation’, in J. Margolis and H. Guitton (eds), Public Economics (London: Macmillan, 1969).
5 See, e.g., Stuart Macdonald, ‘Exploring the Hidden Costs of Patents’, in Peter Drahos and Ruth

Mayne (eds), Global Intellectual Property Rights: Knowledge, Access and Development (2002).
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numerous options for tying public goods to private rights beside patents,

including through liability, as opposed to property rights, regimes.6 Yet all of

these alternatives involve tradeoffs.

Second, more than one public good is at stake in the TRIPS context and these

public goods can conflict. Choices over the generation of at least three public

goods arise in the pharmaceutical patent context: knowledge-generation,

liberalized trade, and public health. To start with knowledge, it has public

good attributes since once knowledge enters the public domain, it is no longer

excludable and our consumption does not diminish its availability. However,

knowledge can be subject to some excludability, as through trade secrets and

patents, so that it is not a pure public good.7 The central issue is how to most

effectively and equitably generate knowledge that facilitates new inventions

and understandings. The choice must be made in light of the tradeoffs

between the inefficiencies and inequities of granting private monopoly rights

that take knowledge out of the public domain, the inefficiencies and inequities

of markets that fail to recognize intellectual property rights and reduce

incentives to invent, and the inefficiencies and inequities of government

funding decisions. Any meaningful analysis must be comparative.

Free trade similarly has significant public good attributes, since the benefits

of free trade policies, once adopted, are non-excludable and non-rivalrous.8

We all benefit from the wider variety of products available at lower prices that

trade liberalization facilitates. The creation of a global system of trade rules

coupled with legalized dispute settlement likewise has public good attributes.

A rule-based international legal system facilitates a more secure and stable

international trading system from which all nations benefit. It helps avoid the

beggar-thy-neighbor policies that undermined the global economy of the

1930s. Yet liberalized trade is an impure public good as well, since it can be

subject to some excludability, whether through restricting membership to the

6 See J. H. Reichman, ‘Of Green Tulips and Legal Kudzu: Repackaging Rights in Subpatentable

Innovation’, 53 Vanderbilt L. Rev. (2001) 1743; and Tracy Lewis and J. H. Reichman, ‘Using

Liability Rules to Stimulate Local Innovation’ (forthcoming 2004).
7 See, e.g., Joseph Stiglitz, ‘Knowledge as a Global Public Good’, in Kaul et al. (eds), Global Public

Goods, above n 1, 306–25, (labeling knowledge an ‘impure public good’).
8 See, e.g., Nancy Birdsall and Robert Lawrence, ‘Deep Integration and Trade Agreements: Good for

Developing Countries’, in Global Public Goods, above, n 1, at 128, 133. Hegemonic stability theory,

which contends that global free trade policies require a hegemon to secure a liberal economic order,

posits that free trade is a public good. See, e.g., Charles Kindelberger, ‘Dominance and Leadership in

the International Economy: Exploitation, Public Goods, and Free Riders’, 25 International Studies

Quarterly (1981) 242; and Robert Gilpin, The Political Economy of International Relations (1987). The

theory’s critics counter that free trade is not a public good, but rather a club good whose benefits can

be excluded to non-members of the club. See, e.g., John Conybeare, ‘Public Goods, Prisoner’s

Dilemma, and the International Political Economy’, 28 International Studies Quarterly (1984) 5

(maintaining that free trade is better conceived as a prisoners’ dilemma than a public goods problem);

Joanne Gowa, ‘Rational Hegemons, Excludable Goods, and Small Groups: An Epitaph for

Hegemonic Stability Theory?’, 41 World Politics (1989), 307–24; and Duncan Snidal, ‘The

Limitations of Hegemonic Stability Theory’, International Organization (1985) 579.
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WTO or through use of ‘unfair trade laws’ to exclude exports from targeted

countries. Moreover, the delineation of the boundaries of liberalized trade

policies inevitably raises conflicts over values, as when trade rules interfere

with domestic regulatory policies having trade effects. How free trade policies

are defined affects rival public welfare concerns, including environmental and

social protection, health care policies, and cultural diversity.

Public health constitutes a third public good.9 We all benefit from the global

eradication of diseases and we do not diminish that good when we benefit

from it. Like the ripple effects from financial shocks and beggar-thy-neighbor

trade policies, diseases do not respect borders, as the AIDS and SARS

epidemics have made terribly clear. The central issue, once again, is

comparative, regarding how, among the alternative choices, do we produce

the public good of public health in a relatively efficient and equitable manner.

The fact that these public goods may conflict further complicates national

and global decision-making. The recognition and enforcement of ‘strong’

patent rights interferes with market forces and diminishes the benefits of

liberalized trade. Firms can lobby to rig intellectual property systems to lock

in private monopoly rights over products and processes involving minimal

scientific advances. The extent to which patent rules need to be harmonized

globally is subject to serious question.10 Strong patent rights also interfere

with the provision of public health policies, as the global AIDS epidemic

demonstrates. UNAIDS estimates that approximately 30 million people are

infected with AIDS in sub-Saharan Africa, resulting in 2.4 million deaths

from AIDS and 3.5 million new AIDS infections in 2002 alone.11 As you read

these paragraphs, hundreds of people have died of AIDS because of their lack

of access to medication. Balancing enforcement of developed country patents

against millions of avoidable sub-Saharan African deaths is indefensible. Yet

advocates of patent protection point out that if free trade and public health

policies always override patent protection, then the private sector will invest

less in the development of new medications, potentially affecting public health

and technology transfer over the long run.12

9 See, e.g., Todd Sandler and Daniel Arce, ‘A Conceptual Framework for Understanding Global and

Transnational Goods for Health’, 23(2) Fiscal Studies (2002) 195.
10 See, e.g., Alan Deardorff, ‘Should Patent Protection Be Extended to All Developing Countries?’, 13

World Economy (1990) 497, 507 (suggesting that if patent protection were limited to developed

countries, then world welfare would increase). See also Carlos Correa, Intellectual Property Rights, the

WTO and Developing Countries: The TRIPS Agreement and Policy Options (2000) 35 (citing World

Bank and IMF studies on detrimental impacts of TRIPS on developing countries); and Frederick

Abbott, ‘The WTO TRIPS Agreement and Global Economic Development’, in Frederick Abbott

and David Gerber (eds), Public Policy and Global Technological Integration (1997).
11 UNAIDS estimates that the virus will infect 5 million people and kill 3 million worldwide in 2003.

See UNAIDS, AIDS Epidemic Update, December 2002, available at http://www.unaids.org/.
12 See, e.g., Alan Sykes, ‘TRIPs, Pharmaceuticals, Developing Countries, and the Doha ‘‘Solution’’’,

21, available at http://www.law.uchicago.edu/Lawecon/index.html (suggesting that the lack of

research on diseases present in developing countries ‘is attributable in significant part to heretofore

weak intellectual property protection for pharmaceuticals in developing countries’).
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As must any other court, a WTO judicial panel asked to ‘recognize’ public

goods when it hears a case involving pharmaceutical patent protection faces a

major dilemma. It cannot simply recognize a public good in interpreting the

TRIPS Agreement. It must rather take account of concerns over competing

public goods as reflected in the agreement’s provisions.

Because public goods concerns conflict, the third (and central) issue is

institutional. That is, who decides who decides how the competing concerns should be

balanced? Decisions as to how to produce public goods ultimately depend on

decisions by national, regional, and international political and legal bodies

that, in turn, affect market processes. Where institutions create, recognize,

and enforce private intellectual property rights, such as patents, key issues

arise concerning their duration, scope, and exceptions. While the choice

among alternatives may be complicated at the national level, the choice

becomes much more so at the international level where problems of numbers

and complexity multiply. Balancing concerns over competing public goods

and defining the means for the production of these goods involve tradeoffs

over preferences and priorities that vary in a world of divergent levels of

development and limited public finances. The dynamics of participation in

national, regional, and international decision-making over the production of

public goods thus becomes decisive.

The ultimate issue in choosing among the production of public goods

becomes institutional because different institutions offer different opportu-

nities for actors to participate, affecting which perspectives on the appropriate

balancing are advanced. Problems of biased participation beset each

institutional alternative on account of informational and resource asymme-

tries and divergent incentives to participate because of varying per capita

stakes in outcomes. The key issue from a public policy perspective is the

assessment of the relative merits of institutional processes in terms of the

relatively unbiased participation of affected parties compared to the (non-

idealized) institutional alternatives.13 That is, who decides who decides? Or put

differently, which institutional process, among alternative political, judicial,

and market processes at the local, national, regional, and international levels,

should decide on the appropriate balancing? This institutional choice, in turn,

affects how different interests, directly and indirectly, are taken into account,

and thus ultimately determines who decides.

A WTO dispute settlement panel inevitably faces these institutional choices

when hearing a dispute over pharmaceutical patent protection. As examined

in Part II, a WTO judicial process itself can decide on the appropriate

balancing of the conflicting public goods concerns, or it can effectively

allocate decision-making to an alternative institutional process at the national

13 See the work of Neil Komesar, including Imperfect Alternatives: Choosing Institutions in Law, Economics

and Public Policy (1995); and Law’s Limits: The Rule of Law and the Supply and Demand of Rights

(2002).
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or international level. Who participates in the institutional process affects

which arguments will be presented, which, in turn, affects how the competing

concerns over patent protection, public health, and market competition will

be weighed.

ii. interpreting the trips agreement to advance public

goods concerns: the institutional choices

Provisions of the WTO agreements address each of the three public goods of

knowledge-generation, liberalized trade, and public health. First and fore-

most, the central goal of the WTO is the promotion of liberalized trade. The

preamble of the Agreement Establishing the WTO, to which the TRIPS

Agreement is an annex, calls for ‘the substantial reduction of tariffs and other

barriers to trade’. This language mirrors the preamble of the WTO’s

predecessor, the General Agreement on Tariffs and Trade (GATT) of 1947.

The first and third declared goals of the TRIPS Agreement in the first

paragraph of its preamble are ‘to reduce distortions and impediments to

international trade’ and ‘to ensure that measures and procedures to enforce

intellectual property rights do not themselves become barriers to legitimate

trade’. The GATT, which is now the first annex to the Agreement

Establishing the WTO, explicitly recognizes national intellectual property

laws as a potential barrier to trade. The GATT creates certain exceptions to

its requirements in Article XX, which lists intellectual property protection as a

legitimate ground for trade restrictions. These trade restrictions, however, are

subject to the condition that they must not be more trade restrictive than

‘necessary to secure compliance with laws or regulations which are not

inconsistent with the provisions of this Agreement [the GATT], including

those relating to . . . the protection of patents, trademarks and copyrights’.14

The introduction of Article XX, known in trade circles as the ‘chapeau’,

further provides that these trade restrictions must not constitute ‘unjustifiable

discrimination’ or ‘a disguised restriction on international trade’. In 1989, a

GATT panel held that Section 337 of the US Trade Act of 1930, which

provides for the exclusion of goods that infringe a US patent, violated

GATT’s non-discrimination provisions and was not protected by the Article

XX(d) exception because foreign products accused of infringing a US patent

were treated less favorably than domestic products.15

Knowledge-generation is arguably the primary public good addressed by

the TRIPS Agreement. Article 7, which sets forth the agreement’s

‘Objectives’, states:

14 GATT Article XX(d).
15 See ‘United States – Section 337 of the Tariff Act of 1930’, 1989 WL 587604 (GATT 16 January

1989).
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The protection of intellectual property rights should contribute to the

promotion of technological innovation and to the transfer and dissemination

of technology, to the mutual advantage of producers and users of technological

knowledge and in a manner conducive to social and economic welfare, and to a

balance of rights and obligations.

In other words, the agreement aims to spur ‘innovation’ and ‘dissemination

of technology’ (i.e. knowledge) through the protection of intellectual

property, subject to ‘social and economic welfare’ considerations. The

TRIPS Agreement’s preamble notes the members’ desire ‘to promote

effective and adequate protection of intellectual property rights’, including

through ‘effective and appropriate means for the enforcement of trade-related

intellectual property rights’.16 The preamble recognizes these rights as

‘private’ rights.17 Articles 27–34 set forth the required provisions for patent

protection, including the scope of patentable subject matter, the exclusive

rights conferred to the patent owner, the patent term (20 years from filing),

the conditions imposed on patent applicants, the ‘limited exceptions’ to these

exclusive rights, and the conditions of compulsory patent licenses. As regards

the issue of patented medicines, the 2001 Doha Declaration on the TRIPS

Agreement and Public Health (the ‘Doha Declaration’), while ‘reaffirming’

the ‘flexibility’ of the TRIPS Agreement for members to ‘protect public

health’, also confirms members’ recognition ‘that intellectual property

protection is important for the development of new medicines’.18

Finally, the TRIPS Agreement expressly recognizes the need to promote the

third public good at issue – the promotion of public health. Article 8 of the

TRIPS Agreement sets forth the agreement’s ‘Principles’, confirming that

members ‘may, in formulating or amending their laws and regulations, adopt

measures necessary to protect public health and nutrition’. As regards patents

specifically, Article 27.2 provides for the exclusion of patentability where

‘necessary to protect ordre public or morality, including to protect human,

animal or plant life or health or to avoid serious prejudice to the

environment’. Article 30 declares that ‘members may provide for limited

exceptions to the exclusive rights conferred’, such as in recognition of the

agreement’s objectives and principles. Article 31 sets forth exceptions to the

requirement of obtaining authorization from a right holder to use the patent,

including ‘in the case of a national emergency or other circumstances of

extreme urgency’.19 When concerns arose that the provisions of the TRIPS

Agreement could nonetheless impede developing countries’ public health

16 Paragraphs 1 and 2 of the TRIPS preamble.
17 Paragraph 4 of the preamble.
18 Paragraph 3 of the ‘Declaration on the TRIPS Agreement and Public Health’, WT/MIN(01)/DEC/2

(20 November 2001), adopted at the fourth WTO Ministerial Conference in Doha, Qatar.
19 Article 31(b).
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policies, most immediately in light of the AIDS epidemic, the United States

and other developed countries were pressed into signing the Doha

Declaration, which declared that the TRIPS Agreement provides ‘flexibility’

for members to take measures to protect public health. Paragraph 5 of the

declaration set forth a list of what these flexibilities included, and in particular

that ‘each provision of the TRIPS Agreement [i.e. including the patent

provisions in Articles 27–34] shall be read in light of the object and purpose of

the agreement as expressed, in particular, in its objectives and principles’ (i.e.

Articles 7–8 that include the protection of public health and social welfare).

Just before the Cancun ministerial meeting in September 2003, the WTO

General Council issued a decision implementing paragraph 6 of the Doha

Declaration (the ‘Paragraph 6 Decision’).20 This decision waived obligations

set forth in paragraphs (f) and (h) of Article 31 of the TRIPS Agreement so as

to facilitate the grant of ‘compulsory licenses’ for the supply of medicines

from any third country to countries with insufficient manufacturing capacities

in the pharmaceutical sector. The decision, which ‘is without prejudice to the

rights, obligations and flexibilities that Members have’ under the TRIPS

Agreement, is to continue until such time as ‘an amendment to the TRIPS

Agreement replacing its provisions takes effect’.21

The inclusion of the terms ‘flexibilities’ and ‘without prejudice’ suggest that

other provisions of the TRIPS Agreement, such as the Article 30 exceptions

clause, could shield developing countries from challenge were a complaint

involving pharmaceutical patent protection brought against them before a

WTO panel. Already under the Vienna Convention on the Law of Treaties,

WTO panels are to interpret and apply the provisions of WTO agreements in

light of their object and purpose.22 Through the Doha Declaration and

Paragraph 6 Decision, WTO Members simply confirmed the importance of a

‘flexible’ interpretation of intellectual property requirements in line with the

TRIPS Agreement’s general ‘objectives’ and ‘principles’.

The challenges facing a future WTO panel are thus considerable.

Moreover, a WTO panel’s choice involves not only competing policy goals,

but also at least three institutional alternatives for balancing these goals. First,

the WTO panel could interpret the TRIPS Agreement ‘flexibly’ to show

deference to national determinations of the appropriate balancing of public

goods concerns (as reflected in the Agreement’s statement of ‘Objectives’ and

‘Principles’ and confirmed in the Doha Declaration and Paragraph 6

20 See Council for TRIPS, Decision of 30 August 2003, Implementation of Paragraph 6 of the Doha

Declaration on the TRIPS Agreement and Public Health, WT/L/540 (2 September 2003).
21 Id, para 11.
22 See Article 31, Vienna Convention on the Law of Treaties, 23 May 1969, 1155 U.N.T.S. 331; 8

International Legal Materials 679.
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Decision). The panel would essentially allocate the balancing decision to the

national level. Second, the panel could stringently apply the specific

provisions of the TRIPS Agreement on patent protection (paragraphs 27–

34) as setting a ‘floor’ for international intellectual property protection that all

members must meet so as to limit national determinations on the appropriate

balancing.23 Any diminutions of the intellectual property rights set forth in

these paragraphs would have to be determined by the TRIPS Council or

through a future round of WTO intergovernmental negotiations (i.e. through

a further international political process in which the United States and other

developed countries wield considerable clout).24 Third, the panel could itself

engage in what it deems to be the most appropriate balancing of liberalized

trade, patent rights protection, and public health goals on a case-by-case

basis. In this latter case, the judicial panel would allocate the balancing to

itself (an international judicial process) and take a more activist role in flexibly

applying open-ended provisions of the TRIPS Agreement to assess the costs

and benefits of competing public goods concerns in a specific factual context.

In doing so, the panel could take account of not only the Doha Declaration

and Paragraph 6 Decision, but also the wider national and international

context, including the programs of the World Health Organization (WHO),

UNAIDS, and the United Nations Conference on Trade and Development.25

These implicit institutional decisions affect who participates in the weighing

of the competing public goods since participation will vary depending on

whether the assessment is made through a national political or judicial process

or alternative international political and judicial processes. The WTO judicial

panel’s decision shapes political bargaining in these alternative fora and,

ultimately, market processes. As regards market processes, a stringent

application of patent rights will keep market prices high in developing

countries because of the lack of competition. Similarly, a judicial decision that

is factually-contextualized and case-specific can give rise to considerable legal

uncertainty. This legal uncertainty would reduce the incentive for producers

of generic medicines to invest in the production of the desired drugs since the

23 Article 1.1 of the TRIPS Agreement provides, ‘Members shall give effect to the provisions of this

Agreement. Members may, but shall not be obliged to, implement in their law more extensive

protection than is required by this Agreement, provided that such protection does not contravene the

provisions of this Agreement.’
24 See Richard Steinberg, ‘In the Shadow of Law or Power? Consensus-Based Bargaining and

Outcomes in the GATT/WTO’, 56 Int’l Org. (Spring 2002) 339; and Gregory Shaffer, ‘Power,

Global Governance and the WTO’, in Michael Barnett and Raymond Duvall (eds), Power and Global

Governance (forthcoming 2004).
25 Concerning the WHO’s work, see David Fidler, International Law and Public Health: Materials on and

Analysis of Global Health Jurisprudence (2000); and David Fidler, International Law and Infectious

Diseases (1999). Concerning UNCTAD’s work, see UNCTAD-ICTSD Project on Intellectual Property

Rights and Sustainable Development, available at http://www.iprsonline.org/unctadictsd/projectout-

puts.htm (visited 3 November 2003).
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producers may fear costly legal challenges that would undermine their

investments.26

Were the WTO judicial process to interpret the TRIPS Agreement ‘flexibly’

and show broad deference to national decision-making over pharmaceutical

patent protection to meet public health goals, the United States and

European Community (EC), as demanders of strict enforcement of

pharmaceutical patent rights, could still bargain with the regulating country,

but the bargaining context would change. As a result, developing countries

would no longer have to offer something to the United States and EC in

return to obtain an ‘exception’ to the TRIPS requirements. Moreover, the

normative framework of the bargaining would change. An international panel

would have held that the developing countries’ actions were lawful.

In addition, US and European multinational firms could still participate in

national bargaining within developing countries over the appropriate interface

of pharmaceutical patent protection and health care policies, even if a WTO

panel deferred to those countries’ policy decisions. US and European firms

would still retain significant leverage in light of the investment and other

financial resources that they offer. Yet the institutional setting would be quite

different on account of the effective allocation of authority to national

institutional processes made by the WTO panel. Such a decision would not

only intensify price competition for the sale of pharmaceutical products in

developing countries. It could also spur the development of markets that may

not exist because monopoly right holders lack the incentive to tailor

production for developing country purchases because of right holders’ focus

on rich-country markets.27

In short, in disputes over pharmaceutical patent protection under the

TRIPS Agreement, WTO panels necessarily confront concerns over compet-

ing public goods, on the one hand, and institutional choices, on the other. In

evaluating how WTO dispute settlement panels should recognize public

goods or how they should allocate decision-making to other institutional

processes, we first need to assess who currently participates in the WTO

judicial process, and then address mechanisms to ensure relatively less-biased

26 For a study of how commercial actors use the uncertainty created by the factually-contextualized

rulings of a supranational court to challenge national rules, see Richard Rawlings, ‘The Eurolaw

Game: Some Deductions from a Saga’, 20 J. of Law and Society (1993) 309 (examining how lawyers

for large retail chains used decisions of the European Court of Justice to challenge British rules

limiting Sunday business hours). The European Court of Justice eventually issued a bright line ruling

that the British laws were valid under EC law (see Semeraro Casa Uno Srl v Sindaco del Commune di

Erbusco, Cases C-418 to 421/93, [1996], ECR 1-2975), but only after much of the domestic battle

was lost.
27 Compare Sykes, above n 12 (maintaining that patent enforcement in developing countries combined

with a ban on parallel imports should increase the incentive for pharmaceutical companies to create

and market new drugs for the needs of developing country constituencies). Sykes, however, while

calling this an empirical question, fails to mention the empirical work that has been done. See, e.g.,

sources in above n 10.
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participation in framing the analysis and assessing the impact of alternative

choices. It is to these issues that we now turn.

iii. participation in wto dispute settlement: who

participates? who decides?

While others have written cogent accounts of biases in the negotiation of the

TRIPS Agreement,28 this section addresses biases in participation before the

WTO dispute settlement system.29 Participation in WTO judicial processes is

arguably more important than is participation in analogous judicial processes

for shaping law in national systems. The difficulty of amending or interpreting

WTO law through the WTO political process enhances the impact of WTO

jurisprudence. WTO law requires consensus to modify, resulting in a rigid

legislative system, with rule modifications occurring through infrequent

negotiating rounds. Because of the complex bargaining process, rules often

are drafted in a vague manner, thereby delegating de facto power to the WTO

dispute settlement system to effectively make WTO law through interpreta-

tion.

As a result of the increased importance of WTO jurisprudence and the

rigidity of the WTO political process, those governments that are able to

participate most actively in the WTO dispute settlement system are best-

positioned to effectively shape the law’s interpretation and application over

time. Not surprisingly, the United States and European Community remain

by far the predominant users of the system, and thereby are most likely to

advance their interests through the judicial process. As repeat players, the

United States and EC strive not only to win individual cases. They also play

for rules. They attempt to shape judicial interpretation of WTO rules over

time.

From 1948 through the end of June 2000, the United States was either a

complainant or defendant in 340 GATT/WTO disputes, constituting 52% of

the total number of 654 disputes, while the European Community was a party

in 238 disputes, or 36% of that total.30 Moreover, the United States and EC

are typically third parties in cases where they are not complainants or

28 See Susan Sell, Private Power, Public Law: The Globalization of Intellectual Property Rights (2003) and

Power and Ideas: North-South Politics of Intellectual Property and Antitrust (1998); Peter Drahos,

Information Feudalism: Who Owns the Knowledge Economy? (2002); Michael Ryan, Knowledge

Diplomacy: Global Competition and the Politics of Intellectual Property (Brookings Institution Press,

1998).
29 This section’s arguments are further developed in Gregory Shaffer, How to Make the WTO Dispute

Settlement System Work for Developing Countries: Some Proactive Developing Country Strategies (ICTSD,

2003).
30 See Marc Busch and Eric Reinhardt, ‘Testing International Trade Law: Empirical Studies of GATT/

WTO Dispute Settlement’, in Daniel Kennedy and James Southwick (eds), The Political Economy of

International Trade Law: Essays in Honor of Robert E. Hudec (2002) 457, 462 [hereinafter, Busch and

Reinhardt, ‘Testing International Trade Law’].
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defendants. As parties and third parties, the United States and EC attempt to

defend their systemic interests in shaping the interpretation of WTO rules

over time. As of February 2003, the United States had participated as a

complainant, defendant, or third party in every proceeding that resulted in an

adopted panel or Appellate Body report but one, constituting a 97%

participation rate. The EC had participated as a party or third party in 81%

of such fully litigated WTO cases. The US and EC participation rates, in

particular, are much higher than the United States’ and EC’s percentages of

global trade, which in 1999 were 16.8% and 20.1% of world exports.31 In

contrast, the vast majority of developing countries have participation rates of

zero percent or in the single digits in respect of WTO cases that resulted in an

adopted report.32 As of 1 November 2003, no sub-Saharan African country

had initiated a WTO complaint.

As for complaints under the TRIPS Agreement, either the United States or

EC initiated 21 of the 23 TRIPS complaints brought through January 2003

(15 by the United States and 6 by the EC). Brazil and Canada each initiated

one TRIPS complaint, but these were merely symbolic claims that they filed

in response to WTO complaints brought by the United States and EC against

them. Brazil and Canada never seriously pursued their claims to advance

commercial interests, but rather searched for bargaining chips for a potential

settlement of the US and EC complaints. As regards TRIPS complaints that

resulted in an adopted panel or Appellate Body report, the United States was

a party or third party in all seven, and the EC in six of the seven, cases.

Law matters not only for the litigation of specific disputes, but, even more

importantly, for settlements negotiated in the law’s shadow.33 There are two

primary shadow effects of law: the law’s substance and the costs of invoking

the law’s procedures. First, WTO law’s substance, as defined through WTO

jurisprudence, provides bargaining chips, informing and constraining settle-

ment negotiations. Second, as Herbert Kritzer writes, ‘the ability to impose

costs on the opponent and the capability of absorbing costs’ affect how the

law operates in practice.34 Where large developed countries, such as the

31 See Bernard Hoekman and Michel Kostecki, The Political Economy of the World Trading System: The

WTO and Beyond (2nd edn, 2002), at 59.
32 See chart in Gregory Shaffer, Defending Interests: Public–Private Partnerships in WTO Litigation

(2003), at 157–58.
33 See, e.g., Marc Galanter, ‘Contract in Court; or Almost Everything You May or May Not Want to

Know about Contract Litigation’, Wis. L. Rev. (2001) 577, 579 (Contracts Symposium 2001)

(referring to ‘litigotiation’ to remind us ‘that the career of most cases does not lead to full-blown trial

and adjudication but consists of negotiation and maneuver in the strategic pursuit of settlement

through mobilization of the court process’).
34 Herbert Kritzer, Let’s Make a Deal: Understanding the Negotiation Process in Ordinary Litigation 73–75,

103–04, 132–33 (1991). See also Herbert Jacob, ‘The Elusive Shadow of the Law’, 26 Law & Soc’y

Rev. (1992) 565, 586 (noting ‘the language in which a claim is initially framed combined with the

manner in which attorneys are used and the success of consultation with personal networks are

perhaps the key variables in determining the strength of the shadow of the law’).
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United States and EC, can absorb high litigation costs by dragging out a

WTO case, while imposing them on developing country parties, they can

enhance developing countries’ incentives to settle a dispute unfavorably.

Developing countries’ relative participation in the international trade

dispute settlement system in complaints against developed countries has

declined since the advent of the WTO compared to their relative participation

under the less-legalized GATT. As Reinhardt has documented, developing

countries were ‘one-third less likely to file complaints against developed states

under the WTO than they were under the post-1989 GATT regime’. In

contrast, Busch and Reinhardt show that ‘the fraction of cases targeting

[developing countries] has risen dramatically, from 19 to 33 percent’,

suggesting that a developing country ‘is up to five times more likely to be

subject to a complaint under the WTO’.35 Bernard Hoekman and Michel

Kostecki confirm that, under the WTO, ‘the developing country share in

terms of being a defendant rose to 37 percent’ compared to ‘only 8 percent of

all cases brought during the GATT years’.36 Constantine Michalopoulos has

documented how developing countries’ use of the WTO dispute settlement

against developed countries is considerably less than their share of developed

country trade. ‘By mid 2000, 46 per cent of the developed countries’

complaints had been lodged against developing-country WTO Members,

while the latter accounted for only about 25 per cent of developed-country

trade. Just over 50 per cent of the developing countries’ complaints, on the

other hand, were lodged against developed countries, considerably less than

the latter’s share of trade with developing countries.’37 In many cases,

developing countries’ participation is overstated by reference to numerical

charts, since the developing country is piggy-backing on a US or EC

complaint in what US officials dub ‘me too’ cases.

Developing countries, other than the largest ones such as Brazil and India,

are less likely to participate actively in WTO litigation because of two central

structural factors respectively affecting the benefits and costs of their

participation: (i) individual developing countries’ relatively smaller value,

volume and variety of exports, resulting in lower absolute benefits from

participation in the WTO dispute settlement system, and (ii) the relatively

high cost of access to the system and developing countries’ reduced

economies of scale for mobilizing legal resources. First, developing countries

often have high per capita stakes in individual cases, so that WTO law could be

of potential benefit to them. In fact, a developing country may have much

higher relative stakes over a given trade measure than the United States and

35 See Busch and Reinhardt, ‘Testing International Trade Law’, above n 30, at 466–67 (citing a table

as well as other work by Reinhardt).
36 See Bernard Hoekman and Michel Kostecki, above n 31 at 394–95.
37 See Constantine Michalopoulos, Developing Countries in the WTO (2001) 167.
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EC in relation to their respective economies, but the developing country’s

case is likely to be of smaller aggregate value. To give an example, in their

study of US–EC trade disputes, Busch and Reinhardt rank a dispute that

affects over US$150 million in annual trade as a ‘high stakes’ dispute.38

However, a $150 million claim only represents about .0015% of US gross

domestic product. A claim of comparable importance for Honduras would

equal around US$255,000.39 Since an average WTO claim costs in the range

of US$300–400,000 in attorneys’ fees (although they possibly can be much

more),40 such a developing country could not even cover its attorneys’ fees

were it to prevail in a ‘high stakes’ claim before the WTO Dispute Settlement

Body, and Honduras is not even a ‘least-developed country’. Even for larger

developing countries such as Peru and Malaysia, although a comparable ‘high

stakes’ claim would be valued at around US$2–3 million, the risk of loss or

non-compliance would significantly discount the case’s value.41

Second, the cost of bringing an individual WTO case has risen, also

reducing developing countries’ incentives to participate. The WTO Appellate

Body and WTO panels employ a highly contextualized, case-based approach,

based on jurisprudence where individual case opinions average in the

hundreds of pages. As a consequence, the demand on lawyer time, and thus

the cost of specialized legal expertise, has skyrocketed. Litigation at the

international level involves a distant forum in which legal expertise is US and

Euro-centric, highly specialized, and quite expensive. Developing countries

can face fees ranging from $200–$600 (or more) an hour when they hire

private law firms to advise and represent them in WTO cases.42 Developing

countries not only must weigh these costs against the uncertain, but smaller,

benefits of litigating a WTO case. They also must consider the opportunity

costs of expending money on outside trade counsel instead of otherwise

addressing development and social concerns in countries where the

population makes less than $2 a day.

38 Marc Busch and Eric Reinhardt, ‘Transatlantic Trade Conflicts and GATT/WTO Dispute

Settlement’, in Ernst-Ulrich Petersmann (ed), Dispute Prevention and Dispute Settlement in the

Transatlantic Partnership (Oxford University Press, 2003).
39 In 2001, the United States gross domestic product (GDP) equaled approximately US$10.1 trillion.

In 2000, Haiti’s GDP was about $12 billion, Senegal’s about $16.2 billion, and Honduras’

approximately $17 billion, in terms of purchasing power parity, such that a ‘high-value’ claim under

Busch and Reinhardt’s criteria respectively would equal from around $180,000 to $255,000 for these

three countries. See CIA World Factbook, available at http://cia.gov/cia/publications/factbook/geos/

ha.html (visited 3 Nov 2003).
40 Discussion with lawyers in Geneva, 7 February 2003.
41 Peru’s GDP was around $123 billion and Malaysia’s around $212 billion, based on purchasing

power parity. See CIA World Factbook, at http://cia.gov/cia/donstat/econm_finnc/conjn_econm/

compr_inter/pdf/pib-ang.pdf (visited 10 February 2003).
42 Confirmed in e-mail messages from two Washington DC trade lawyers, 15 and 18 January 2003. In

2001, Michalopoulos cited a figure of ‘$250–1000 an hour’. Constantine Michalopoulos, Developing

Countries in the WTO (2001) 94.

Recognizing Public Goods in WTO Dispute Settlement 473



The factors of developing country stakes and WTO litigation costs are

interrelated. The costs of participation in WTO dispute settlement are

absolute, regardless of the relative benefits. As Lawrence Friedman and

Robert Percival write regarding domestic litigation, ‘[a]s costs rise, so does the

threshold at which litigation becomes worthwhile.’43 Since developing

countries export a vastly narrower array and limited value and volume of

exports than do the United States and EC, they are less likely to be repeat

players in WTO litigation.44 Because of their less frequent use of the WTO

system, they benefit from fewer economies of scale in deploying legal

resources. As a result, the benefits for a developing country to bring a WTO

case are less likely to exceed the threshold of litigation costs that make

bringing the case worthwhile, especially in light of the uncertainty of WTO

remedies.45

Because of developing countries’ lack of resources, low aggregate stakes in

WTO dispute settlement, and inability to benefit from economies of scale,

developing countries are not developing human capital and know-how in

WTO law that can be tapped, when needed, for WTO disputes. Most

developing countries have few law schools and no professors that teach WTO

law. In consequence, private lawyers are not available within developing

countries to advise local firms, trade associations, and government officials on

WTO rights and to work with them and developing country governments to

defend those rights in WTO litigation and settlement negotiations. The small

supply of lawyers educated in WTO law within developing countries thus

increases the cost for developing country firms and governments to become

aware of WTO rights. In contrast, well over 100 law professors teach aspects

of WTO law each year in the United States to over 3,000 law students.46

Large and well-organized US and European interests hire lawyers, econo-

mists, and other consultants on WTO matters, and then coordinate with US

and EC public authorities.47 The dozens of lawyers working for US and EC

trade authorities are thus supplemented by legal assistance financed by the

US and European private sector.

43 Lawrence Friedman and Robert Percival, ‘A Tale of Two Courts: Litigation in Alameda and San

Benito Counties’, 10 Law & Soc’y Rev. (1976) 276.
44 The term ‘repeat players’ is taken from Marc Galanter’s classic piece, ‘Why the ‘‘Haves’’ Come Out

Ahead: Speculations on the Limits of Legal Change’, 9 Law & Soc’y Rev. (1974) 95.
45 See Shaffer, ‘How to Make the WTO Dispute Settlement System Work for Developing Countries’,

above n 29.
46 In 2002, the American Association of Law Schools listed 598 law professors teaching ‘International

Transactions’ in US law schools, and 123 who noted international trade or the WTO as a specific

subject area for teaching. See The AALS Directory of Law Teachers 2002–2003 (AALS West Group

and Foundation Press, 2002). I have estimated conservatively that around 30 students enrol per

class. This calculation may be on the low side, since some professors teach more than one

international trade-related class per year to many more students per class.
47 See Gregory Shaffer, Defending Interests: Public–Private Partnerships in W.T.O. Litigation (2003).
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Because of developing countries’ less frequent use of the WTO system and

their lack of local legal capital, the alternative for a developing country to train

internal lawyers with WTO expertise is typically worse than hiring expensive

US or European outside legal counsel. Training internal counsel entails a

significant long-term allocation of resources, which is not cost-effective if a

country is not an active player in the litigation system. Start-up costs are high

and potential economies of scale low. Moreover, where a developing country’s

internal lawyers develop expertise and exhibit talent, they can be snatched up

by private law firms that pay salaries against which developing countries

cannot compete. Although lawyers regularly leave government in the United

States for the private sector, the fact that they largely remain in Washington

and often subsequently return to government as part of Washington’s

‘revolving door’ bureaucratic culture means that US trade authorities are

much more likely to take advantage of their acquired expertise. In the

language of economics, a revolving door bureaucratic culture can have

positive externalities for the United States in international litigation, since the

developed expertise is available locally to be used predominantly by US firms

and government officials. The spillover effects for developing countries, in

contrast, are largely negative, since, once a developing country trade official

leaves to work for the private sector in the United States or Europe, that

individual is not available locally within the developing country and almost

never returns to government service.

Developing countries’ perceptions of the WTO system also feed back on

their awareness of whether they have legal defenses and claims available.

Where developing countries and their commercial constituents have little

faith in the WTO system, they are less likely to develop mechanisms to detect

manipulations and violations of WTO law that affect their interests. Even

when they become aware of measures against which they could invoke their

legal rights, developing countries are less likely to develop pro-active strategies

to defend these rights and interests if they believe that the system is structured

in a way that they cannot do so in a cost-effective manner. As is the case in

domestic legal systems, those with greater wealth and education (in this case,

US and European governments and commercial constituents) are more likely

to recognize situations where they can deploy legal rights (in this case, WTO

rights).48 When they do so, they are well placed to ‘bargain’ in the law’s

shadow and realize their objectives. The following section addresses strategies

that developing countries could pursue to overcome some of the challenges

that they face.

48 See, e.g., Charles Cortese, ‘A Study in Knowledge and Attitudes Toward the Law: The Legal

Knowledge Inventory’, 3 Rocky Mtn Soc. Sci. J. (1966) 192.
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iv. strategies for developing countries to overcome

structural biases and advance their public goods

concerns in wto dispute settlement

Much of the struggle over the interpretation of the TRIPS Agreement will be

discursive. It will be a struggle over competing principles that involve

competing conceptions and priorities over the public goods at stake. These

principles and conceptions will be advanced by competing coalitions of public

and private actors. In light of the severe disadvantages that most developing

countries face before the WTO dispute settlement system (Part III),

developing countries will need to devise strategies to mobilize resources to

advance their conceptions and priorities, on the one hand, and undermine the

extra-legal coercion that the United States and (to a lesser extent) the EC

deploy, on the other. They need to find ways to make such coercive acts

politically unpalatable for US and EC government and corporate elites.

The United States, the EC, and their multinational pharmaceutical

companies know how to play the knowledge game.49 As Susan Sell writes,

‘it was not merely [US corporate actors’] relative economic power that led to

their economic success [with the TRIPS Agreement], but their command of

IP expertise, their ideas, their information, and their skills in translating

complex issues into political discourse.’50 Following the conclusion of the

TRIPS Agreement, US industry continued to work with US public officials to

‘educate’ foreign governments. The United States regularly sent lawyers for

the US pharmaceutical and copyright industries to Geneva as ‘faculty’ of the

World Intellectual Property Organization (WIPO) to teach developing

country representatives about intellectual property matters and draft ‘model’

laws for their consideration.51 Industry successfully lobbied Congress to

allocate funds for these ‘educational’ efforts.52 Industry similarly wishes to

shape WTO panelists’ conceptions of the appropriate interpretation of the

TRIPS Agreement.

This section addresses WTO dispute settlement strategies from a broad

perspective. Developing countries’ legal strategies necessarily have relevance

beyond dispute settlement since participation in WTO political and judicial

processes are complementary. The shadow of WTO judicial processes shape

bilateral negotiations, just as political processes and contexts inform judicial

decisions. If developing countries can clarify their public goods priorities and

coordinate their strategies, then they will more effectively advance their

49 Peter Drahos, Information Feudalism, above n 28.
50 See Susan Sell, ‘Multinational Corporations as Agents of Change: The Globalization of Intellectual

Property Rights’, in Claire Cutler et al. (eds), Private Authority and International Affairs (1999) 169,

192. See also id at 190.
51 Telephone interviews with members of the Pharmaceutical Research and Manufacturers of America

(PhRMA) and International Intellectual Property Association (IIPA) (17 and 20 May 1999).
52 Telephone interviews with members of PhRMA and IIPA (17 May 1999).
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interests in bargaining conducted in WTO law’s shadow, and in WTO legal

complaints heard in the shadow of bargaining.53 They, in turn, will be better

prepared to exploit the ‘flexibilities’ of the TRIPS Agreement, tailoring their

intellectual property laws accordingly, and will gain confidence in their ability

to ward off US and EC threats against their policy choices. In other words,

developing countries’ international legal strategies have implications for their

leverage in international political negotiations and for the policy space in

which they implement domestic intellectual property and public health

regimes.

This section examines the following three strategies: pooling government

resources at the national, regional, and international levels; coordinating with

private parties in the United States and Europe to undercut industry pressure

in the formation of US and EC negotiating positions and litigation strategies;

and working with generic producers of pharmaceuticals in political negotia-

tions and judicial disputes so that the TRIPS Agreement’s provisions are

interpreted in a clear manner that induces the generic sector to invest the

necessary resources to produce the desired drugs. These three strategies

complement those proposed by others for the implementation of intellectual

property regimes within developing countries to promote their economic

growth and social welfare.54

First, developing countries could pool their resources through national,

regional, and international centers specializing in trade-related intellectual

property issues.55 Developing countries currently are forced to work with ad

hoc assistance in WTO dispute settlement on a case-by-case basis. The

development of national, regional, and international centers to advance their

priorities can have mutually reinforcing effects. To participate effectively in

regional and international centers, developing countries would need to better

coordinate interagency policymaking at the national level. Interagency

coordination would address the linkages between intellectual property

protection, economic development, public health, and social welfare.

Regional centers could create benchmarks for policy, provide a forum for

the sharing of experiences, and identify best practices. Regional centers could

53 WTO panels are not courts, but ‘dispute settlement’ panels formed pursuant to the Understanding

on Rules and Procedures Governing the Settlement of Disputes. WTO panel decisions are perhaps

best viewed in the shadow of bargaining since the WTO Appellate Body shapes its decisions to

facilitate compliance or settlement.
54 See, e.g. Carlos Correa, Intellectual Property Rights, the WTO and Developing Countries: The TRIPS

Agreement and Policy Options (2000); Keith Maskus, Intellectual Property Rights in the Global Economy

(2000) 199–234; J. H. Reichman, ‘Managing the Challenge of a Globalized Intellectual Property

Regime’ (draft for the second Bellagio meeting on Intellectual Property and Development 2003) (on

file); and Frederick Abbott, ‘The TRIPS-legality of Measures Taken to Address Public Health

Crises: Responding to USTR-State-Industry Positions that Undermine the WTO’, in Daniel

Kennedy and James Southwick (eds), The Political Economy of International Trade Law (2002).
55 See also Peter Drahos, ‘When the Weak Bargain with the Strong: Negotiations in the World Trade

Organization’, 8 International Negotiation (2003) 79–109.
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also better coordinate training of developing country officials and non-

governmental representatives.56 These centers could work with academics, or

be tied to an academic institution and benefit from student interns, like the

Center for International and Environmental Law (CIEL) based at American

University in Washington, DC (for trade-environment matters) and the

Trade Law Centre for Southern Africa (TRALAC) based at Stellenbosch

University.57 These centers could, in turn, work with a cross-national

‘Academic Resource Group’ on trade and intellectual property matters, as

discussed by Peter Drahos and Michael Blakeney.58

Developing countries now have the opportunity to obtain legal assistance on

WTO law in a more cost-effective manner through an international legal

services organization – the Advisory Centre on WTO Law in Geneva.59 There

are two problems, however, with the Advisory Centre from the standpoint of

intellectual property negotiations and disputes. The Advisory Centre has only

seven lawyers who must be prepared to litigate over 19 WTO agreements. It

thus lacks specific expertise in trade-related intellectual property matters. In

addition, the Advisory Centre’s sole focus is on WTO dispute settlement,

while developing countries need to coordinate political and judicial strategies

since intellectual property matters are advanced in a strategic fashion before

multiple fora. Developing countries need to defend their legal interests not

only before the WTO Dispute Settlement Body, the TRIPS Council, and at

WTO ministerial meetings, but also before the WIPO, the WHO, UNAIDS,

in regional negotiations such as over a Free Trade Agreement of the

Americas, and in bilateral negotiations such as the trade agreements that the

United States recently negotiated with Jordan, Singapore, and Chile, and is

now pressing on numerous fronts.60 The United States attempts to leverage

stronger intellectual property protections from these bilateral trade negotia-

tions, using the TRIPS Agreement as a foundation.

Developing countries could form a complementary international public

interest law and policy center to assist them on intellectual property matters.

National interagency committees and regional centers could act as focal

56 Reichman, ‘Managing the Challenge’, above n 54.
57 See Victor Mosoti, ‘Does Africa Need the WTO Dispute Settlement System?,’ in Towards a

Development-Supportive Dispute Settlement System in the WTO (ICTSD 2003). Interview with member

of TRALAC, Berne, Switzerland, 17 June 2003.
58 Peter Drahos and Michael Blakeney, Rockefeller Report for Bellagio Conference (2002), cited in

Reichman, ‘Managing the Challenge’, above n 54 (proposing the formation of an ‘Academic

Resource Group’).
59 See Advisory Ctr. WTO Law, Welcome to the Advisory Centre on WTO Law, at www.acwl.ch (visited

13 December 2002). The Center is funded through an endowment and user fees, the fees being

imposed on a sliding scale in relation to the country’s pro rata share of global trade and its per capita

GNP, based on World Bank criteria.
60 See Philippe Legrain, ‘Last Resort’, The New Republic 21 (3 November 2003) (noting USTR Robert

Zoellick’s ‘push for free trade through bilateral regional agreements’ with what Zoellick terms ‘can-

do countries’).
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points for coordinating international strategies. Such an international center

could be funded through an endowment and user fees, as is the Advisory

Centre on WTO Law.61 The intellectual property center would combine a

longer-term strategic outlook with intervention in specific cases. Because it

would be a repeat player, it would develop a reservoir of expertise into which

developing countries could tap, as needed. By coordinating strategies at the

national, regional, and international levels, developing countries could more

effectively offset the relentless US and EC bilateral pressure to ratchet up

global patent rights over the longer term through constant forum-shifting.62

They could continue to raise these issues through international organizations

where they wield greater clout and where their public health concerns have

greater resonance, such as the WHO’s World Health Assembly, the UN

Committee on Economic, Social and Cultural Rights, and the UN High

Commissioner for Human Rights. They could strategically use these fora not

only to shape global debates, but also perceptions within the WTO of the way

that TRIPS itself should be read.63 A global public interest law center for

intellectual property matters could also collaborate with the Advisory Centre

on TRIPS cases brought before WTO panels, just as public interest law firms

coordinate in domestic litigation.

Second, developing countries need to work consistently with US and

European political allies to alter the US and European domestic political

contexts. International negotiations involve a two-level game in which

national constituencies compete in the formation of national positions and

those national positions then are advanced in international negotiations.64 If

developing countries cannot neutralize the clout of large pharmaceutical firms

in the formation of US and European positions, then developing countries

will face the full brunt of US and European coercion in the negotiation and

enforcement of pharmaceutical patent rights. In a world of asymmetric power,

developing countries enhance the prospects of their success if other US and

European constituencies offset the pharmaceutical industry’s pressure on US

and European trade authorities to aggressively advance industry interests.

61 See above n 59.
62 See John Braithwaite and Peter Drahos, Global Business Regulation (2000); and, more generally,

Lloyd Gruber, Ruling the World: Power Politics and the Rise of Supranational Institutions (2000).
63 See, e.g. World Health Assembly, Resolution 52.19, Revised Drug Strategy (24 May 1999): http://

www.who.int/gb/EB_WHA/PDF/WHA52/e19pdf; United Nations High Commissioner for Human

Rights, The Impact of the Agreement on Trade-Related Aspects of Intellectual Property Rights on Human

Rights: Report of the High Commissioner, E/CN.4/Sub.2/2001/13, 27 June 2003; and United Nations

Development Program, Making Trade Work for People, 2003.
64 See, e.g., Robert Putnam, ‘Diplomacy and Domestic Politics: The Logic of Two-level Games’, Int’l

Org. (1988) 427; Peter B. Evans et al. (eds), Double-Edged Diplomacy: International Bargaining and

Domestic Politics (1993). For an application to the US and EC contexts, see Mark Pollack and

Gregory Shaffer, ‘Transatlantic Governance in Historical and Theoretical Perspective’, in Mark

Pollack and Gregory Shaffer (eds), Transatlantic Governance in the Global Economy (2001); and

Gregory Shaffer, Defending Interests, above n 32.
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Domestic and international non-governmental advocates, such as ACT UP,

Doctors Without Borders, and Oxfam, have been natural allies. They raise

fundamental moral issues to hold US and EC political leaders accountable.

They also harness the public’s self-interest over the cost of prescription drugs

and public officials’ struggles to finance health care commitments within the

United States and Europe themselves. As Braithwaite and Drahos write, ‘Had

TRIPS been framed as a public health issue, the anxiety of mass publics in the

US and other Western states might have become a factor in destabilizing the

consensus that US business elites had built around TRIPS.’65

This strategy has worked in a number of cases. The United States backed

off from challenging South Africa’s and Brazil’s pharmaceutical patent laws

primarily in the context of US domestic political pressures. The United States

withdrew its threat of initiating a WTO claim against South Africa in response

to pressures from AIDS activists who gathered at Vice President Gore’s

presidential campaign stops holding placards for the nightly news and

chanting ‘Gore’s greed kills!’66 In June 2001, the Bush administration

withdrew the United States’ claim against Brazil’s compulsory licensing

provisions under Brazil’s patent law following widespread protest against the

US action from advocacy groups who maintained that the US government

was placing corporate interests above life-and-death medical concerns.67

Support from international health and human rights organizations comple-

mented this NGO pressure.68 USTR Robert Zoellick similarly abandoned the

US pharmaceutical industry with little consultation in agreeing to the

Declaration on the TRIPS Agreement and Public Health at Doha.69 The

Bush administration did so in the context of post-September 11 domestic

politics, where the administration was undercut on compulsory licensing

issues following the anthrax scare, and felt an intensified need to compromise

on intellectual property matters in order to launch a new trade round. In

short, when TRIPS issues become politicized domestically within the United

65 Global Business Regulation, above n 62, at 576.
66 See Steven Meyers, ‘South Africa and U.S. End Dispute Over Drugs’, N.Y. Times (18 September

1999), at A8; and Doug Ireland, ‘AIDS Drugs for Africa’, Nation (4 October 1999), at 5. Vice-

President Gore was co-chairman of the U.S.-South Africa Bi-national Commission on pharmaceu-

tical issues.
67 See, e.g., ‘U.S., Brazil End WTO Case on Patents, Split on Bilateral Process’, 19 Inside U.S. Trade

(29 June 2001) 1, 2. Doctors Without Borders and Oxfam launched campaigns in the United States

and Europe against US policies. See, e.g., ‘Drug Companies vs. Brazil: The Threat to Public

Health’, at http://www.oxfam.org.uk/policy/papers/brazilctc/ctcbraz.htm (visited 25 September

2002).
68 See, e.g., UN Rights Body Backs Brazil on AIDS Drugs’, News24.com (24 April 2001), available at

http://www.news24.com/contentDisplay/level4Article/0,1113,2-1134_1014970,00.html (visited 29

September 2002).
69 E-mail from Washington insider (27 June 2002) (concerning the lack of consultation). See also Gary

Yerkey and Daniel Pruzin, ‘Agreement on TRIPS/Public Health Reached at WTO Ministerial in

Doha’, 18 Int’l Trade Rep. (BNA) 1817 (15 November 2001).
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States and Europe, developing countries retain greater leeway to develop

intellectual property policies to fit their own needs.

Third, developing country governments and their legal advocates should

work with the generic pharmaceutical sector, including companies from third

countries, if they are to develop an effective strategy. The generic

pharmaceutical sector in countries such as Brazil and India knows what it

requires if it is to supply developing countries with the drugs that they need.

The Doha Declaration confirms that ‘each member has the right to grant

compulsory licenses and the freedom to determine the grounds on which such

licenses are granted.’ The Paragraph 6 Decision creates a means for the grant

of licenses from any third country to developing countries that lack the

capacity and know-how to produce high-quality pharmaceuticals, as they lack

the market size to justify the investment. Yet if the interpretation of the

conditions for granting compulsory licenses under the Paragraph 6 Decision

creates legal uncertainty, then generic companies will not invest in the needed

production because of the threat of legal challenge. The United States Trade

Representative has worked closely with the pharmaceutical industry and its

trade association, PhRMA, to develop US negotiating positions and litigation

strategies.70 To ensure the effective supply of low-cost pharmaceuticals,

public authorities in developing countries will need to coordinate similar

strategies with the private generic pharmaceutical sector in third countries.

concluding remarks

Knowledge is not simply a private right and source of profits, though that is

the way corporate stakeholders wish us to see it. Nor is knowledge only a

public good, though that is the conception advocated by promoters of a

knowledge commons. Knowledge is a form of power, shaping how we

perceive the world and the alternative choices available to us, including for the

production of knowledge itself. How will the WTO agreements be read to

promote public goods in juxtaposition to private rights? How will the various

goals of patent protection, liberalized trade, and public health be weighed?

Although WTO dispute settlement panels should recognize public goods,

doing so is not a simple task. This article has shown how the TRIPS

Agreement raises issues of competing public goods, and, in particular,

conflicts among liberalized trade, knowledge-generation, and public health

(Part I). Since the object and purpose of the TRIPS Agreement includes the

promotion of competing public goods, there is no single way that the TRIPS

Agreement can be read (Part II).71 WTO panels must thus confront the

70 See Gregory Shaffer, Defending Interests, above n 32. See also Tom Hamburger, ‘U.S. Flip on Patents

Shows Drug Makers’ Growing Clout’, Wall St. J. (6 February 2003).
71 The United States has been the first to argue that WTO agreements are subject to multiple readings

in other contexts, such as regards WTO Members’ obligations under WTO antidumping rules.
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tradeoffs among these concerns. In doing so, a WTO panel faces institutional

choices as to who should decide the appropriate balancing. In rendering a

decision, a WTO panel can interpret the TRIPS Agreement to provide

significant ‘flexibility’ for national decision-making processes. It can apply

intellectual property rules strictly and public health concerns as narrow

‘exceptions’ and leave the determination of broader exceptions to a

subsequent international political process. It can itself assess the costs and

benefits of competing public goods in a fact-specific context.

In each institutional setting, deliberation and bargaining will occur over the

competing goals. In each setting, participation will be biased in one way or

another, since institutions provide different opportunities for affected parties

to participate. A WTO judicial panel’s choice, in itself, will be shaped by who

participates before it. As Part III demonstrated, most developing countries are

at a significant disadvantage in WTO dispute settlement proceedings and

negotiations in their shadow.

In order for developing countries to use the WTO dispute system effectively

and thereby enhance their leverage in bilateral bargaining and their policy

discretion domestically, they need to coordinate through multi-level, public-

private networks. As the US and European pharmaceutical industry has long

understood, it’s a long-term, multi-level, high-stakes game. Developing

countries need to work with strategic partners to frame perceptions over

intellectual property matters and the particular provisions of the TRIPS

Agreement in light of developing country objectives. They can thereby

increase the chances that WTO panels will interpret public good concerns

from their perspectives. As a consequence, they could increase the policy

space in which they may implement domestic regulatory regimes to suit their

needs, and gain confidence in their ability to ward off US and EC legal threats

to these choices. If US and European legal challenges are constrained, generic

pharmaceutical producers will more likely invest in the production of the

needed life-saving drugs.
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